
inclusion of important provisions on gender 
equality, including the prohibition of discrim-
ination on the grounds of gender, sex, preg-
nancy, marital status and sexual orientation. 
Similarly, in Rwanda, the Preamble to the 
2003 Constitution goes beyond stating the 
need to ensure respect for equality, human 
rights and fundamental freedoms to spe-
cifi cally mention equality between men and 
women, and introduces concrete thresh-
olds for women’s political representation.7 
However, there are still countries across all 
geographical regions where gender equal-
ity is not specifi ed in the constitution, where 
there are exceptions to the prohibition of 
sex discrimination, or where it has only re-
cently been included.

The constitution can provide courts with 
a useful tool for the proactive elaboration of 
defi nitions and standards regarding gender 
equality. For example, in India, the Supreme 
Court took the groundbreaking step in 1997 
of implementing the Constitution in the ab-
sence of legislation on sexual harassment 
in the workplace.8 Drawing on the Consti-
tution’s guarantee of gender equality, and in 
recognition of the binding nature of CEDAW, 
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the requirement to submit intrastate disputes on the interpretation and 
execution of CEDAW to arbitration (Article 29 (1) ). A state is only clas-
sifi ed in this category if this is the only reservation it makes. “Rights in 
Marriage” encapsulates reservations to CEDAW’s provisions of rights 
in marriage and guardianship of children, including the transmission of 
citizenship from mother to child. “Compatibility with Traditional Codes” 
indicates that a state fi nds some provisions of CEDAW incompatible 
with traditional codes; States that protect minority traditions over their 
own national laws fall into this category, as well. “Employment” in-
dicates reservations to provisions on equality in employment. “Other 
Concerns” encompasses states that either make multiple types of res-
ervations to CEDAW, or that register a general reservation regarding 
the whole treaty.

Source: UNIFEM systemisation based on UNDAW website.
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the Court outlined defi nitions and standards 
for monitoring and sanctioning harassment 
in the workplace.9

Legislation

A substantive approach to gender equality 
requires legislative frameworks to be restruc-
tured in order to ensure that constitutional 
commitments are refl ected in national legisla-
tion. For example, in criminal law, provisions 
that allow for the impunity of perpetrators 
of rape within marriage must be repealed,10 
while new laws that criminalise rape within 
marriage must be passed, as some coun-
tries have done. As Figure 5.3 shows, laws 
on sexual assault and marital rape, as well 
as laws on sexual and domestic violence, 
are greatly in need of development across all 
geographic regions.

Women’s groups across the world have 
played an important role in lobbying for re-
form of the legal system. In Turkey, women’s 
groups lobbied for a new Penal Code, passed 
by the Turkish Parliament in 2004, which in-
troduced higher sentences for sexual crimes, 
criminalised marital rape, addressed ‘honour 

killings,’ and criminalised sexual harass-
ment in the workplace. Women’s groups also 
played an important role in shaping the Do-
mestic Violence Law in Mongolia (2004),11 the 
Protection from Violence Act in Spain (2004)12 
and the Maria da Penha Law (2006) in Brazil, 
which represents the culmination of a pro-
longed campaign by women’s organisations 
involving domestic, regional and international 
bodies, such as the Inter-American Commis-
sion on Human Rights.

The procedural level: 
Implementation and 
enforcement
Changing laws is not enough to bring 
justice for women. De facto impunity for 
abuses of women’s rights is often set with-
in a context of a failure of accountability in 
public institutions across the board. For 
women in many parts of the world, the ex-
perience of the justice system is therefore 
likely to suffer from all the problems asso-
ciated with poor service delivery, including 
corruption and lack of access, which can 
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A 2003 UNIFEM study shows that rape and sexual assault are widely recognised as crimes, although in 44 countries legislation is yet to be 
developed or data is missing. The legal situation for domestic violence is similar, but more laws are needed in Sub-Saharan Africa and the 
Middle East. Sexual harassment and marital rape show a very different scenario, with a high proportion of countries with no provisions (or 
where data is missing).



make a mockery of de jure guarantees of 
equal rights.

Women seeking justice

For women, several factors compound the 
barriers in seeking justice commonly en-
countered by the poor and by disadvan-
taged groups. A woman may have diffi culty 
using the courts because her evidence does 
not have the same weight as a man’s; she 
may face time limits for bringing a case for-
ward; she may fear retribution for standing 
up against perceived male prerogatives; or 
she may not be able to reach the courts be-
cause of the distances involved or because 
the costs may be prohibitive. As a result of 
these access barriers, it is diffi cult for wom-
en to bring cases to formal courts.

Legal standing: Courts are one of the most 
important spaces in which to evaluate the 
accountability of the justice system to wom-
en. But they can also be the place where en-
forcement stops, or the reason that it never 
starts, because women may lack the same 
legal rights as men. Rules of legal standing, 
for instance, can prevent women from liti-
gating against their spouses in cases of do-
mestic abuse. An important aspect of legal 
reform for women has been recognition of 
their locus standi – their right to take a case 
to court – a refl ection of their legal person-
hood under the law. In Bolivia, for example, 
it was not until 1995 that wives could press 
charges against husbands for domestic vio-
lence, because Section 276 of its Criminal 
Procedure Code provided that “no penalty 
will be applied when injuries… were infl icted 
by the husband or wife.”13 In terms of rules 
of procedure and evidence, it is still the 
case that, in some countries, courts weigh 
a woman’s testimony as equivalent to one 
half of a man’s.14 

Time limits: Another barrier embedded in 
many legal systems is the imposition of time 
limits for bringing a case to court. This can 
discriminate against women who seek to 
prosecute cases of sexual abuse that may 
have happened long ago, but where it has 
taken the survivor time to overcome the psy-
chological, social or fi nancial costs involved 
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in naming perpetrators and coming to court. 
Research suggests, for example, that rape 
survivors often do not seek justice until years 
after the assault, when evidence is more diffi -
cult to obtain and courts may be barred from 
hearing the case. Women’s rights activists 
have therefore argued that justice systems 
should recognise rape as a crime for which 
there is no time limit, similar to murder and 
kidnapping cases.15 

Risk of suffering further violence: The 
specifi c constraints that women face when 
reporting and then seeking prosecution for 
crimes of sexual violence have attracted 
progressive protection measures. The In-
ternational Criminal Tribunals for Rwanda 
(ICTR) and the former Yugoslavia (ICTY), for 
instance, have witness protection measures 
for survivors of sexual attack that include 
the use of pseudonyms, private hearings, 
scrambling victims’ voices and withholding 
their names from alleged attackers. These 
measures are meant to prevent women 
from having to choose between justice and 

personal safety.16 Speaking out against 
perpetrators can nevertheless be diffi cult. 
Women rights’ activists in the Democratic 
Republic of the Congo, for example, face 
death threats and intimidation for gathering 
evidence about sexual violence to relay to 
international courts and tribunals.17 

Physical access: Key justice institutions 
such as courts, registries, police and pros-
ecution services tend to be concentrated 
in urban areas and are therefore diffi cult to 
access. To address the problems of access 
to justice for women and the poor in South 
Africa, the Thuthuzela Care Centres – a 
Xhosa word for ‘comfort’ – provide 24-hour 
one-step services to survivors that include 
police, counselling, doctors, court prepara-
tion and a prosecutor.18  In India at least two 
states have founded mobile courts – bus-
es complete with computers, records and 
seating that are stationed in remote towns 
on a rotating basis.19 In Indonesia, mobile 
courts have also been used in the wake 
of the 2004 tsunami, which destroyed the 
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Women Judges on International Courts

Notes: Figures for European Court of Justice include both judges and advocates general. Court of First Instance is an independent court attached to the European 
Court of Justice. [a] denotes international courts and [b] regional courts.

Source: Terris, D., Romano, C., & Schwebel, S. (2007).
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tivities that mention rule of law as a theme 
comprises a small share of total lending. An 
analysis of the World Bank lending project 
database shows that gender is listed as a 
sub-theme in less than one per cent of the 
total lending for projects with a rule of law 
theme.25 

Informal justice systems 
In some countries, particularly in the devel-
oping world, most women will never come 
into contact with the formal justice system. 
Their experience of justice will be through 
traditional or informal mechanisms, which 
often present women with a diffi cult dilem-
ma. On the one hand, they tend to be closer, 
cheaper and often more effi cient than formal 
justice systems, and decisions may also en-
joy greater legitimacy among the local com-
munity.26 On the other hand, the common 
perception of informal justice institutions 
is that they are barely, if at all, answerable 
to women. Too often, their approach to up-
holding women’s rights is rooted in tradi-
tional views of gender roles that may, in fact, 
perpetuate discrimination. 

Informal justice and gender equality
The term ‘informal or traditional justice in-
stitutions’ describes a continuum of cus-
tomary or religious forums that deal with a 
wide range of issues, including resolving 
disputes, recording marriages, and allocat-
ing land ownership and land-use rights. At 
one end of the continuum are community-
initiated systems that have little or no vis-
ible relationship with formal state structures. 
Examples include mediation processes 
within and between families, such as the 
shalish in Bangladesh, which means literally 
‘the practice of gathering village elders for 
resolution of a local dispute,’ where the vil-
lage elders and the infl uential members of 
the community are in charge of delivering 
a verdict after listening to both sides.27 At 
the other end of the continuum are ‘quasi-
judicial’ forums that are sponsored or cre-
ated by the state, but empowered to apply 
rules such as customary or religious law 
rather than laws enacted by the national 
parliament. The offi cials serving on these fo-
rums are usually appointed by the state, per-
haps in consultation with the community. An 
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arena in which abuses against women in 
the public sphere can be addressed – such 
as sexual harassment by public offi cials, a 
gender-biased distribution of public goods, 
or fl awed electoral processes. Second, be-
cause women are more susceptible than 
men to the arbitrary exercise of power in the 
family and community, the law and judicial 
process have proven critical to demonstrat-
ing that relationships between women and 
men are not beyond the reach of justice. 
The justice system therefore upholds the 
rule of law as the basis for accountability in 
the exercise of public authority as well as 
private power. 

This is the ideal. The reality experienced 
by women — particularly those who are 

poor — is often very different. (see Panel: 
Discrimination against Women). This chap-
ter examines how women have used the 
justice system, both nationally and inter-
nationally, formally and informally, to claim 
their rights. It shows how both formal and 
informal justice systems often fail to take 
gender into account, and how this affects 
women both in the home and in the public 
arena. It reviews the three broad directions 
that have been taken by women to eliminate 
gender bias and achieve accountability3: 
• the normative — seeking changes in the 

remit or mandate of the judicial system 
in terms of the constitution and legal 
framework;

• the procedural — ensuring the imple-

Discrimination Against Women i

Data shows that discriminatory practices prevail in almost all parts of the world. 
The 2004 Cingranelli-Richards Human Rights Dataset assesses women’s social 
and economic rights, as legally assured and practically enforced. Figure A shows 
regional disparities in women’s social rights, which include rights to: equal inheri-
tance; marriage on a basis of equality with men; travel abroad; obtain a passport; 
confer citizenship to children or a husband; initiate a divorce; own, acquire, man-
age, and retain property brought into marriage; participate in social, cultural, and 
community activities; and fi nally, the right to education. 

Figure B assesses discrimination in accessing economic rights, which include: 
equal pay for equal work; free choice of profession or employment and the right to 
gainful employment without the need to obtain a husband or male relative’s con-
sent; equality in hiring and promotion practices; job security (maternity leave, un-
employment benefi ts, etc.); and non-discrimination by employers. Also included are 
rights to be free from sexual harassment in the workplace; work at night; work in 
occupations classifi ed as dangerous; and work in the military and the police force. 
The graph shows that women’s economic rights tend to have a fi rmer footing in the 
law than social rights. 

An enabling legal context is needed for women’s empowerment. Cueva’s 2006 
index of the enabling legal environment for women’s empowerment is based on 
the Cingranelli-Richards scores on government commitment and capacity to en-
force women’s social, economic and cultural rights with the addition of variables 
on international rights instruments. Assessed against the Gender Empowerment 
Measure (GEM), which measures women’s economic decision-making, political 
representation, and female share of income, a signifi cant correlation emerges 
(Figure C). It shows that the existence of an enabling legal context is a necessary, 
although not suffi cient, condition for improvements in women’s economic and 
political position and empowerment.

PANEL

Women Face Discrimination in 
Accessing Social Rights 

FIGURE
A

Notes: ‘High’ indicates that there were no social rights for women in 
law and that systematic discrimination based on sex may have been 
built into law. ‘Medium’ indicates that women had some social rights 
under law, but these rights were not effectively enforced. ‘Low’ indi-
cates that women had some social rights under law, and the govern-
ment effectively enforced these rights in practice while still allowing a 
low level of discrimination against women in social matters. ‘None or 
negligible’ indicates that all or nearly all of women’s social rights were 
guaranteed by law and the government fully and vigorously enforced 
these laws in practice.

Source: The CIRI Human Rights database.
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mentation of legal changes through in-
stitutions such as the judiciary and the 
police that enforce those laws, and in 
their operating procedures, including 
rules of procedural fairness, evidence 
and admissibility; 

• the cultural — changes in the attitudes 
and practices of those responsible for 
protecting women from the arbitrary ex-
ercise of power. 
Finally, the chapter raises the question 

of accountability to women in the context 
of informal justice systems, which repre-
sent most women’s experience of jus-
tice but where national and international 
human rights standards may carry little 
authority. 

The chapter concludes with a brief over-
view of some of the strategies women have 
used to leverage international human rights 
norms in order to achieve greater account-
ability at the national level. 

The normative level: 
Gender equality in the law 
The past few decades have seen remark-
able progress in the number and scope of 
laws aimed at furthering women’s rights 
within formal justice systems. A major 
achievement has been to challenge the 
barrier between public and private rights, 
insisting, for example, that the state’s 
duty to protect extends to protection from 

Correlation between an Enabling Legal 
Environment and Realisation of Women’s 
Rights

FIGURE
C

Women Face Discrimination in Accessing 
Economic Rights

FIGURE
B

Notes: See notes for Figure A; in this case classifi cations are for degrees of codifi cation and enforce-
ment of economic rights.

Source: The CIRI Human Rights database.

Notes: Includes 83 cases; the GEM corresponds to 2005; data on the legal dimension of the 
GEEE were constructed using Cingranelli–Richards [CIRI] 2004 and information on variables re-
lated to CEDAW and the Beijing Platform of Action for the year 2004. Findings from Cueva 2006 
have been recalculated using updated information. For more information, see Cueva 2006. 

Sources: Cueva Beteta, H. (2006). UNDAW. (2004) The CIRI Human Rights database; UNDP 
(2007).
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mechanisms are made up of male elders, 
and refl ect their interpretation of customary 
law, which often favours men.31 

Some innovations by women’s rights 
groups working with informal justice forums 
have created room for women to engage in 
the decision-making process and even take 
up leadership roles. In Eastern Nigeria, for 
example, the advocacy of women’s groups 
has ensured the appointment of women as 
‘red cap chiefs’ who engage in local dispute 
adjudication.32 In Timor-Leste, Centro Feto, a 
local NGO in the province of Oecusse, works 
with informal systems on “fi nding good 
solutions for women.” It seeks to educate 
villagers on issues related to gender-based 
violence, such as rape, domestic violence 
and forced marriage. The group also lobbies 
for women rather than their families to be 
compensated directly when they are victims 
of domestic violence.33

However, because it is so diffi cult to 
apply constitutionally recognised hu-
man rights standards to informal justice 
systems, such systems rarely guarantee 
women’s right to substantive equality. In 
Zambia, Zimbabwe and elsewhere, the ap-
plication of customary and religious law in 
matters of family, whether by formal courts 
or informal forums, is offi cially exempt from 
constitutional scrutiny.34 Even in coun-
tries like Kenya, Tanzania, India or Uganda 
where customary and religious forums are 
subject to constitutional principles, in prac-
tice it can be diffi cult for the constitution’s 
reach to extend to those forums. In recent 
years, there have been several landmark 
decisions in these countries that have in-
voked international and constitutional hu-
man rights standards against customary 
practices to justify rulings in favour of se-
curing women’s property, inheritance and 
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safer registering their complaints and taking steps to 
prosecution.vii 

In Rwanda, when a distraught mother discovered that 
her daughter had been repeatedly raped by her guard-
ian, the Gender-based Violence Desk at Rwandan Na-
tional Police Headquarters provided the help that was 
desperately needed. Offi cers, trained in sensitive han-
dling of sexual violence survivors arranged for the girl’s 
free medical treatment, in the course of which evidence 
was preserved. The case was then sent to the Ministry 
of Justice to initiate proceedings; the accused was ar-
rested and taken into custody. Referrals to two non-
governmental organisations secured free legal advice 
to the victim and her family. Court statistics highlight 
the UNIFEM and UNDP-supported Gender Desk’s ef-
fectiveness: in 2006, Rwandan Police referred 1,777 
rape cases to the prosecution, resulting in 803 con-
victions. In each case, the Gender Desk helped to in-
vestigate and ensure that proper evidence was before 
the court. According to Deputy Commissioner of Police 
Mary Gahonzire, this technical support “has facilitated 
quick reporting and response, and increased aware-
ness among the police and community of gender-
based violence as a human rights issue.”viii

National Police Forces Are Male-DominatedFIGURE
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In a sample of 13 countries shown in this fi gure, only 2 have police forces with female participation 
greater than 25%. The rest have less than 20% participation of women.

Notes: Information corresponds to 2006 except for: Sweden, Jamaica and Czech Republic (2001), Venezuela 
and Australia (2002), Finland (2004) and Romania (2005). Information for the United States was reported origi-
nally as ranging from 12% -14%; an average of 13% was used for this graph.

Source: Denham (2008).
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